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SCOTTISH INSHORE FISHERIES

INTRODUCTION
In September 2016, the Scottish Government gave a commitment in its Programme for
Government to develop a new Inshore Fisheries Bill. In response to this commitment, SIFT
consulted a range of leading UK legal and fisheries experts on the key issues relating to, and
best options for, new inshore fisheries legislation in Scotland. This document draws upon
these consultations and recommends matters that should be consulted upon in any review of
inshore fisheries.

BACKGROUND
Scotland’s inshore fisheries are currently governed by a patchwork of legislative provisions,
including the Inshore Fishing (Scotland) Act 1984, the Sea Fisheries (Shellfish) Act 1967 and
the Sea Fish (Conservation) Act 1967. These Acts have been modified over the years (by inter
alia the Inshore Fishing (Scotland) Act 1994, the Aquaculture and Fisheries (Scotland) Act 2007
and the Aquaculture and Fisheries (Scotland) Act 2013) and there have also been fisheries
related aspects included within other primarily non-fisheries statutes. For example there are
extended powers for British Sea Fisheries Officers (BSFOs) under the Police, Public Order and
Criminal Justice Act 2006 and the Marine (Scotland) Act 2010. The result is a potentially
confusing legislative landscape, one which does not lend itself to clear interpretation or
effective use and hinders the implementation of modern eco-system based management. For
example:
•

•

•

The Sea Fisheries (Shellfish) Act of 1967 made provision for Regulating Orders, which
are the principal method of implementing local spatial management of shell fisheries.
However, such Orders are cumbersome to deploy and only apply to shell fisheries.
Other fisheries which may benefit from local spatial management are not covered by
the Act.
The Sea Fish (Conservation) Act 1967 enables the control of fishing activity on an
individual vessel level through the imposition of vessel licence restrictions. However,
the licensing mechanisms lack transparency and are difficult for fishermen and
regulators to implement.
The Inshore Fishing (Scotland) Act 1984 centralized control under Ministers by
providing them with wide-ranging powers, but it gives little guidance as to how those
powers are used. For example, Ministers have made minimal use of these powers with
regard to recreational fishing.
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Furthermore, the sectoral nature of the legislation has resulted in a tendency to treat the
commercial fishing sector as if it existed in isolation from other marine users. This undermines
the social, economic and environmental wellbeing of Scottish marine-dependent
communities.
As well as such specific shortcomings, there are wider problems with the existing legislation.
Most notably it fails to adequately:






recognize that the fishery is a public resource and thus maximize the social, economic
and environmental potential of that resource;
distribute decision-making powers amongst wider marine user groups;
promote transparency of decision making or allocation of fishing rights;
integrate fisheries management with the broader legislative framework relating to the
protection of the marine environment;
manage the cumulative impacts of the wider fishing industry.

The shortcomings identified above can only be resolved by bringing forward new legislation.
Where possible this should consolidate much of what went before into a single Act. The Act
should also assert core guiding principles, ensure compliance with international fisheries
obligations and enable the introduction of modern management measures through the
development of new fishery governance structures. Such structures should be flexible,
inclusive, transparent, regionalized and able to secure and promote the sustainable use of
fish stocks as a public resource. Once these governance structures are in place, many of the
modern management measures needed to revive the inshore fishery and ensure its
profitability and sustainability will follow. Failure to make these changes will harm the
economic interests of future generations of Scottish fishermen and other marine users, as
well as the social fabric of marine dependent communities.
The regulation of the inshore fishery in Scotland is in general already devolved to the Scottish
Parliament and so these deficiencies in the existing legal framework could be addressed
through legislative reform at Holyrood. Indeed, following the impending withdrawal from the
European Union and the denunciation of the 1964 London Fisheries Convention, existing
restrictions on fisheries regulation between 6 nautical miles and 12 nautical miles are also
likely to be removed, meaning that there is an increased opportunity to tailor inshore fisheries
legislation to meet the needs of Scotland’s fishing fleet and the communities which rely
economically on Scotland's waters. The implications of Brexit for our inshore fisheries
management regime will be discussed throughout this document, alongside other proposals
for reforming the current system of inshore fisheries governance.
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OUTLINE
This document reviews the broader legal and policy context and recommends issues that
should be addressed in new inshore fisheries legislation. It is divided into the following
sections:






Section 1 refers to the international legal instruments which are already binding on the
United Kingdom and should frame new legislation.
Section 2 recommends key principles of good fishery management which must be taken
into account in new fishery legislation.
Section 3 sets out more detailed recommendations for a new governance structure for
the Scottish inshore fishery.
Section 4 refers to other key management measures which should be considered in new
fishery legislation.
Section 5 refers to funding mechanisms to facilitate the implementation of new inshore
fishery governance arrangements.
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SECTION 1: INTERNATIONAL LEGAL AND POLICY CONTEXT
Scottish inshore fisheries legislation must conform to a range of international legal
obligations, which lay down the key components for marine legislation in the UK. The
importance of adhering to international law in Scotland was recently underlined by the
Cabinet Secretary for Environment, Climate Change and Land Reform, in her speech to the
Sea Scotland Conference on 21 June 2017, when she said that ‘[t]he Scottish Government will
continue to meet its own obligations … and we will strive to ensure that we have the correct
tools to fulfill our global obligations.’
At present, many international obligations relating to fisheries are implemented by the EU
through the Common Fisheries Policy (CFP). Yet, once the decision of the UK to leave the EU
takes effect, it will be necessary for the UK and the devolved administrations to ensure that
domestic fisheries legislation takes sufficient account of international legal commitments and
accompanying best practices.
The principal international obligations, which must frame any new Scottish fisheries
legislation are:
1982 United Nations Convention on the Law of the Sea
As a party to UNCLOS, the UK (and hence Scotland) is required to:







ensure that ‘through proper conservation and management measures, the maintenance
of the living resources in the EEZ is not endangered by over-exploitation’ (Article 61(2))
and has a duty to ‘maintain and restore stocks’ to ‘maximum sustainable yield’ (Article
61(3));
promote the objective of ‘optimum utilization of the living resources’ of the EEZ (Article
62 (1));
where the same stock occurs within the EEZ of two or more states, they shall seek to
‘agree upon the measures necessary to coordinate and ensure the conservation and
development of such stocks’, and this duty to cooperate underpins the entire international
fisheries regime (Article 63);
‘protect and preserve the marine environment’ (Article 192) and take measures necessary
to ‘protect and preserve rare or fragile ecosystems as well as the habitat of depleted,
threatened or endangered species and other forms of marine life’ (Article 194(5)) in all
maritime zones. This obligation has been interpreted as applying to fishing activities,
meaning that environmental considerations must be taken into account in fisheries
regulation.

1995 United Nations Fish Stocks Agreement
This agreement obliges the UK to co-operate with other states in relation to the management,
exploitation and conservation of straddling and highly migratory stocks, such as mackerel in
Scottish waters. This may be done either directly or through appropriate regional or subregional fisheries management organisations. Co-operation must be based on scientific
6
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advice and must seek to preserve the sustainability of stocks and to protect the broader
marine environment.
1992 Convention on Biological Diversity
This convention requires the UK to integrate environmental considerations into all sectoral
decision making processes (Article 6). Hence fisheries should be managed to achieve the longterm sustainable use of resources, as well as to minimize significant adverse effects on marine
biological diversity. With this in mind, programmes and policies should be assessed for their
impacts on biological diversity, and proactive measures should be taken to regulate or
manage the impacts of an activity on ecosystems. In addition, key components of biological
diversity should be identified and steps should be taken to establish a system of protected
areas, including areas in which anthropogenic interference is excluded or minimized (Article
8).
1992 Convention for the Protection of the Marine Environment of the North-East Atlantic
The OSPAR Convention requires parties (including the UK) to take the necessary measures to:
 protect, conserve and restore species, habitats and ecological processes which have been
adversely affected by human activities;
 prevent degradation of, and damage to, species, habitats and ecological processes,
following the precautionary principle; and
 protect and conserve areas that best represent the range of species, habitats and
ecological processes in the maritime area.
Overall, OSPAR is guided by the ecosystem approach, requiring the integrated management
of human activities in the marine environment, supported by a general obligation to apply
the precautionary principle. Although the OSPAR Commission has no mandate directly
relating to the management of fisheries, it does have responsibilities concerning the
conservation of marine biodiversity and it may draw issues to the attention of the relevant
state or international body, where it considers that action is desirable in relation to fisheries.
The OSPAR Commission has identified priority species and habitats, which contracting parties
should take steps to protect within their coastal waters, including the establishment of marine
protected areas. This list includes a number of fish species and benthic habitats found in
Scottish waters.
Similar obligations are found in the 1979 Convention on Migratory Species and the 1979
Convention on the Conservation of European Wildlife and Natural Habitats, which specify
particular species and habitats that must be protected by parties.
1995 Code of Conduct for Responsible Fisheries
This instrument sets out principles and international best practices with a view to ensuring
the effective conservation, management and development of living aquatic resources, with
due respect for the ecosystem and biodiversity. More specifically, the Code provides general
guidance to states on how to manage fisheries in a sustainable manner. It emphasises (in
Article 6) that fishery management should ‘promote the maintenance of the quality, diversity
and availability of fishery resources in sufficient quantities for present and future generations’
and ‘should not only ensure the conservation of target species but also of species belonging to
the same ecosystem or associated with or dependent upon the target species'. Furthermore,
7
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it also suggests that states incorporate the following principles into their fisheries
management schemes:








the precautionary approach;
the ecosystems approach;
integrated coastal zone management;
use of best available scientific evidence;
environmental impact assessment;
stock recovery;
transparency and participation of fishers and other stakeholders in decision making.

The Code of Conduct is a voluntary instrument, but it is widely considered to provide ‘global
standards of behaviour for responsible practices for conservation of fisheries resources
and the management and development of fisheries’ (UNGA Resolution 67/79), and states
have been encouraged by the Food and Agriculture Organization and the United Nations
General Assembly to implement the guidance in the Code through their domestic legislation.

RECOMMENDATION 1: Any new fisheries legislation should be designed in order to ensure
compatibility with the UK’s international legal obligations and to implement global best
practices in relation to fisheries conservation and management.
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SECTION 2: KEY PRINCIPLES
Certain key principles of good fishery management must be integrated into the management
of inshore fisheries in order to guide decision-makers in the adoption of specific conservation
and management measures. Many of these principles are reflected in the international
instruments discussed in Section 1. Similar principles have also been recognized in the CFP,
which has provided the overarching framework within which Scottish Ministers have
regulated fishing since devolution. Indeed, a core aspect of the CFP is its emphasis upon
environmental and socio-economic policy objectives. Whereas many of the environmental
objectives affecting fisheries, such as the ecosystem approach and the precautionary
approach, are already recognized in Scottish environmental legislation and the marine
planning framework, other principles, such as the obligation on fisheries policy to contribute
to a fair standard of living for those dependent upon fishing, could potentially fall away upon
withdrawal from the EU unless they are actively retained. To avoid gaps emerging between
existing EU and proposed Scottish legislation, there should be a clear re-statement of the
main management objectives and guiding principles in new inshore fisheries legislation. In
order to ensure that these are effectively integrated we recommend that each of the
following key principles are explicitly stated in new inshore fishery legislation.

Sustainable Use
Sustainable use is an important policy objective that is reflected in several international
treaties and other instruments, including the 1992 Convention on Biological Diversity, which
defines it as ‘the use of components of biological diversity in a way and at a rate that does not
lead to the long-term decline of biological diversity, thereby maintaining its potential to meet
the needs and aspirations of present and future generations.’ (Article 2)
At the national level, the UK government and the devolved administrations have committed
in the High Level Marine Objectives (2009) to ensuring that ‘the marine environment and its
resources are used to maximise sustainable activity.’ Furthermore, the Marine (Scotland) Act
2010 places a more general duty on Scottish Ministers and public authorities when exercising
their functions under the Act (including planning and marine licensing) to: ‘act in a way best
calculated to further the achievement of sustainable development, including the protection
and, where appropriate, enhancement of the health of [the Scottish marine area], so far as is
consistent with the proper exercise of that function'.
Under the Marine Strategy Framework Directive, a use is considered sustainable if its effects
are reversed if the use stops, allowing a ‘rapid’ return to a ‘natural’ state. Being in a state of
sustainable use therefore does not necessarily imply that it is currently in a natural state, or
even close to it. This criterion of reversibility is applicable to any use, allowing different uses
to be compared in the same terms. The objective of long-term sustainable utilization has also
become the paradigm for fisheries governance at the international level through instruments
such as the Fish Stocks Agreement (Article 2) and the Code of Conduct on Responsible
Fisheries (para. 7.2.1).

9

Sustainable Inshore Fisheries Trust (SIFT)

RECOMMENDATION 2: New legislation should explicitly commit fisheries managers to
promote the sustainable use of fish stocks within inshore waters.

Maximum Sustainable Yield
In order to achieve the sustainable management of inshore fisheries, criteria for biomass and
fishing mortality consistent with Maximum Sustainable Yield should be established for all
commercial fishing stocks, based upon best scientific advice. The centrality of Maximum
Sustainable Yield for fisheries management is enshrined in both UNCLOS and the CFP.
RECOMMENDATION 3: New legislation should explicitly commit fisheries managers to
establish and abide by criteria for biomass and fishing mortality consistent with Maximum
Sustainable Yield for all commercial fish stocks by a specific date. This obligation should be
implemented through a requirement for fishery managers to set a total allowable catch
commensurate with achieving Maximum Sustainable Yield for each commercial fishery.

Ecosystems Approach
The ecosystem approach is widely recognised as a vital guiding principle for fisheries
management. The FAO Code of Conduct specifically proposes it as a defining principle. The
OSPAR Commission also promotes application of the ecosystems approach, defining it as ‘the
comprehensive integrated management of human activities based on the best available
scientific knowledge about the ecosystem and its dynamics, in order to identify and take action
on influences which are critical to the health of marine ecosystems, thereby achieving
sustainable use of ecosystem goods and services and maintenance of ecosystem integrity.’
In the fisheries context, the CFP Basic Regulation refers to an ‘ecosystem-based approach to
fisheries management', which means:
‘an integrated approach to managing fisheries within ecologically meaningful boundaries
which seeks to manage the use of natural resources, taking account of fishing and other
human activities, while preserving both the biological wealth and the biological processes
necessary to safeguard the composition, structure and functioning of the habitats of the
ecosystem affected, by taking into account the knowledge and uncertainties regarding biotic,
abiotic and human components of ecosystems'. (Article 4(9))
At the national level, the UK Government and Devolved Administrations' High Level Marine
Objectives (2009) set out that:
‘The use of the marine environment is spatially planned where appropriate and based on an
ecosystems approach’ where the ecosystem approach is defined as ‘integrating and
managing the range of demands placed on the natural environment in such a way that it can
be conserved and indefinitely support essential services and provide benefits for all’.
The approach is expressly incorporated into the Scottish National Marine Plan as a key strand
of fisheries policy:
‘Management of fisheries [should be] on a regional sea-basin ecosystem basis with
appropriate stakeholders empowered in the decision making process and, where appropriate,
ecosystem-based management of inshore fisheries at local level, on the basis of participative
10
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management with interested stakeholders and involving both Marine Planning Partnerships
and Inshore Fisheries Groups.’ (SNMP Fisheries Objective 5)
Adopting an ecosystem approach to fisheries management is desirable, particularly in
biodiverse inshore waters. But implementation is complex, especially when there is
insufficient data for informed decision-making regarding species interactions or the extent of
the geographical range of relevant fish stocks. This makes the legal enforcement of an
ecosystem approach difficult. Nevertheless, new legislation should de minimis restate its
commitment to adhering to this principle, even if it only is interpreted in the first instance as
requiring the habitats of commercial stocks and associated or dependent species to be
protected.
RECOMMENDATION 4:New legislation should explicitly commit fisheries managers to
adhere to the ecosystems approach.

Best Available Scientific Evidence
The principle of science-based decision making is widely recognised in international
instruments relating to fisheries conservation and management. The FAO Code of Conduct in
this respect provides that ‘[w]hen considering the adoption of conservation and management
measures, the best scientific evidence available should be taken into account in order to
evaluate the current state of the fishery resources and the possible impact of the proposed
measures on the resources'. (para. 7.4.1)
Closer to home, the Scottish National Marine Plan reflects also this approach in its objectives
for fisheries management, requiring ‘an evidence-based approach … underpinned by a
responsible use of sound science'.
To ensure that sound science is available to fishery managers at the appropriate scales, it is
vital that the UK continues to be a member of the International Council for the Exploration of
the Seas (ICES) and take account of the findings of ICES analysis in management decisions.
RECOMMENDATION 5: New legislation should ensure that there is a duty on fisheries
managers to take best available scientific evidence into account and that regular and
frequent stock assessments must be conducted if a species is to be commercially fished.

Precautionary Approach
Whilst regulatory action would ideally be based upon clear and unequivocal scientific
evidence, the reality is that fisheries data is often poor or non-existent. In this context, the
precautionary approach has emerged as an important principle to guide decision-makers on
what action is appropriate. The most widely used definition is found in Principle 15 of the
1992 Rio Declaration on Environment and Development:
‘Where there are threats of serious or irreversible damage, lack of full scientific certainty shall
not be used as a reason for postponing cost-effective measures to prevent environmental
degradation.’
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The precautionary approach applies only when there is scientific uncertainty over the
existence of a threat of serious or irreversible damage. This is recognised by the FAO Code of
Conduct, which provides that:
‘States … should apply a precautionary approach widely to conservation, management and
exploitation of living aquatic resources in order to protect them and preserve the aquatic
environment, taking account of the best scientific evidence available. The absence of adequate
scientific information should not be used as a reason for postponing or failing to take measures
to conserve target species, associated or dependent species and non-target species and their
environment.’ (para. 6.5)
This articulation of the precautionary approach suggests that precaution should always be
used in fisheries management where there is scientific uncertainty, without the need to
demonstrate a risk of serious or irreversible damage. This is elaborated in paragraph 7.5 of
the FAO Code, which states:
‘[i]n implementing the precautionary approach, States should take into account, inter alia,
uncertainties relating to the size and productivity of the stocks, reference points, stock
condition in relation to such reference points, levels and distribution of fishing mortality and
the impact of fishing activities, including discards, on non-target and associated or dependent
species, as well as environmental and socio-economic conditions.’
The precautionary approach has become an accepted part of the lexicon of marine
management, reflected in the OSPAR Convention, the CFP, the UK Marine Policy Statement,
and Scotland’s National Marine Plan. The requirement here is only to use the precautionary
principle until accurate scientific data can be obtained. For any area of our seas where high
quality and comprehensive data is in place, the principle would not be required when
considering management measures. In all circumstances, the preference should be for policymakers to establish and maintain that level of data and thereby reduce the extent to which
precaution is required in the interim.
RECOMMENDATION 6: New legislation should explicitly commit fisheries managers to
adhere to the precautionary approach in line with international best practice: in particular,
as a transitional measure for any new data-poor fisheries until such times as adequate
scientific information can be gathered.

Devolution of Powers and Local Management
A fundamental principle for modern inshore fisheries management is devolution of powers
to decentralised or regional bodies. The UK High Level Marine Objectives express a
commitment to ‘promote greater decentralisation of decision-making in fisheries
management … in order that measures reflect local conditions.’
As noted above, Scotland’s National Marine Plan also recognises the importance of such
regional decentralization and emphasises how this approach aligns with the general approach
of the Scottish Government towards the promotion of wider partnerships and devolved
decision making.
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RECOMMENDATION 7: New legislation should empower fisheries managers to manage the
inshore fisheries on a regional basis. The geographical extent of regional management must
be compatible with marine planning regions and with relevant fishery/biological stock
range.

Recognising Long-Term Community Benefits
Inshore fisheries provide important cultural, social, and economic benefits to many Scottish
marine dependent communities. As these community benefits are not always easily
monetized, they can be undervalued when assessing fishery management options. Fishery
managers must be required to consider these wider benefits alongside simpler economic
measures (such as gross profit of fishing enterprises) when assessing fishery management
options.
RECOMMENDATION 8: New legislation should require fishery managers to give adequate
weighting to community benefits, as determined by pre-defined measures (e.g. number of
FTE jobs created).

Equity
A key requirement of the fishery must be that it promotes the interests of the full range of
inshore stakeholders. This will ensure that ‘the marine environment is benefitting society as a
whole, contributing to resilient and cohesive communities’ as set out in High Level Marine
Objective 6 of the UK Government and Devolved Administrations' 2009 document. It would
also reflect the specific priority in Scotland’s National Marine Plan that inshore fishing
interests should be represented by Inshore Fisheries Groups that ‘should work with all local
stakeholders with an interest to agree joint fisheries management measures. These measures
should inform and reflect the objectives of regional marine plans’ (SNMP Fisheries Objective
5).
RECOMMENDATION 9: New legislation should ensure that management should be made in
the ‘public interest’ and that all fishery sectors and all non-fishery marine user groups are
equitably represented in decision making bodies.

Flexibility
Given that fisheries depend on the natural environment and on markets for fish products, so
fishery managers must be able to adapt to changes, for instance in the abundance and
distribution of fish stocks due to climate change, or the development of new fisheries, or a
shift in demand for a specific product.
This principle is supported by the Convention on Biological Diversity’s Addis Ababa Guidelines
on Sustainable Use, Practical Principle 4 of which calls for management measures that can be
adjusted based upon feedback from monitoring and other sources of information about the
effects of fishing on the marine environment.
RECOMMENDATION 10: New legislation must ensure fisheries managers have the flexibility
to adjust management and enforcement measures without recourse to onerous subordinate
legislative processes, for example through adjustments to licences or local restrictions and
regulations.
13
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Transparency
The management of publicly owned resources such as inshore fisheries should be
transparent. This requirement is reflected in the Code of Conduct on Responsible Fisheries,
which calls on states to ‘ensure that decision making processes are transparent.’ (para. 6.13)
Transparency relates to both access to information, as well as the ability to engage with the
decision making process. Accessibility and effective public participation have been at the
heart of public life in Scotland since devolution and they are reflected in the third founding
principle of the Scottish Parliament, which calls for the body to be ‘accessible, open,
responsive and develop procedures which make possible a participative approach to the
development, consideration and scrutiny of policy and legislation.’ Similar considerations
should apply to bodies established by the Parliament in order to manage public resources on
its behalf.
Indeed, domestic law may already require public participation in certain matters, particularly
in the context of environmental decision making, which is subject to the rules contained in
the UNECE Convention on Access to Information, Public Participation in Decision-Making and
Access to Justice in Environmental Matters, to which the UK is a party. The Convention
requires states to ‘make appropriate practical and/or other provisions for the public to
participate during the preparation of plans and programmes relating to the environment,
within a transparent and fair framework, having provided the necessary information to the
public.’ (Article 7) Transparency must also cover other matters relating to fisheries
management, such as the promotion of socio-economic objectives through data collection,
analysis and consultation. Where analyses are being undertaken or trials are being run, the
aims of the study and criteria for decision making which would follow should be decided in
advance and published. Regarding consultation, a clear set of “best practice” guidelines for
consultations needs to be created alongside new legislation in order to ensure that
consultations do not become so complex that they actively prevent engagement.
Although there have been improvements in the availability of marine data though portals
such as National Marine Plan interactive, some important types of data relating to the inshore
fishery remain difficult to obtain, in particular relating to fishing locations, effort, landings and
discards. New legislation should mandate public access to fishing vessels' electronic logbooks,
as is the practice in other European jurisdictions
Transparency should also apply to the allocation of licences and quota. Quota holdings are
now listed on a public database, but leasing and transfers between licence holders are not. A
transparent and accessible database of quota allocation would be desirable.
By establishing regional management bodies on a statutory basis, much of this information
will be subject to the Freedom of Information (Scotland) Act 2002, albeit with due regard to
exemption rights relating to commercial interests and the economy, and the requirements of
data protection regulations.
RECOMMENDATION 11: New legislation should ensure that fisheries management
processes, decisions and records are transparent and accessible.
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Safety
Fisheries managers must consider the health and safety of those working in inshore waters.
While liability must remain with employers (typically the master of any vessel) for the safety
of employees, fishery management measures which make the lives of fishermen harder and
more dangerous should be avoided. It follows that the design of spatial measures or
restrictions on vessel size and gear characteristics, and measures which hinder the
replacement of older vessels, need to take safety into account.
While maintaining the “traditional” fleet, and resisting consolidation and nomadic fishing, is
inherently attractive and aligned to many of the social and community objectives of fisheries
policy, it should be recognised that it has disadvantages: fewer, larger, and more modern
vessels with better-paid crew may improve safety.
Whilst new legislation should enable a rolling programme of decommissioning for aging
vessels, it should also prioritise the establishment of sufficient fishing opportunities for
smaller vessels within the relatively safe waters of the near inshore. Additionally, all licensed
vessels must be fitted with an electronic reporting system at all times while at sea, to provide
additional information regarding location in the event of the need for external assistance.
There should be penalties for non-compliance.
RECOMMENDATION 12: New legislation should require the safety of those working at sea
to be taken into account in the design of spatial measures or the implementation of
restrictions on vessels or gear types.
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SECTION 3: NEW GOVERNANCE ARRANGEMENTS
To ensure that the Scottish inshore fisheries are managed in accordance with the
international and domestic legal and policy obligations and guiding principles set out in the
previous sections of this document, it will be necessary to revise governance arrangements.
Accordingly, we set out below a brief review of the existing governance arrangements, and
propose new ones, specifically relating to revisions to the existing Regional Inshore Fisheries
Groups (RIFGs). In this section we recommend ‘New’ IFGs (NIFGs) that will have statutorily
defined duties and powers relating to membership, management responsibilities, and
enforcement. By becoming statutory bodies, a further benefit – in terms of transparency –
will ensue: NIFGs and their outputs will be covered by Strategic Environmental Assessment
and Environmental Impact Assessment regulations and by Freedom of Information
regulations.

Existing Governance
Scotland currently has five RIFGs (North & East Coast, West Coast, Outer Hebrides, Orkney
and Shetland), all established in 2016. These non-statutory bodies aim to improve the
management of inshore fisheries out to 6NM by acting as conduits for the fishing industry to
advise government on wider marine developments. A key output of each RIFG is a regional
Fishery Management Plan, detailing the agreed actions which the RIFG will seek to achieve
and must describe the activities, operational areas and economic significance of local
fisheries.
Being advisory, the RIFGs’ management proposals must be enacted by Marine Scotland. This
arrangement has led to a lack of local accountability, poor stewardship of inshore waters and
little flexibility in fisheries management – resulting in inadequate responsiveness to the
inevitable changes in the environment, fish stocks and other factors, including missed
economic opportunities.
Membership of RIFGs is restricted to the fishing industry, although government agencies have
a standing invitation to attend the quarterly management meetings. Other stakeholders (such
as sea anglers or community groups) can attend the quarterly management committee
meetings by invitation of the RIFG Chair, and can be engaged as observers or participants to
support discussions.
The position that the fishing industry ‘will be seen as the key stakeholders for the development
of fisheries management provisions’ whereas ‘other parties will have the opportunity to advise
discussions’ (Scottish Regional Inshore Fisheries Groups: Outline Structure and Functions
(2016)) fails to meet the either the principle of equity or ensure external accountability
regarding decision making.
A further challenge arises from the voluntary nature of participation in the RIFG process
within the fishery sector. In particular, the static gear sector is often poorly represented,
despite comprising over 70% of the inshore fleet. This lack of obligation to participate has in
part been responsible for the widespread dissatisfaction with the RIFG model.
16

Sustainable Inshore Fisheries Trust (SIFT)

Community Empowerment
New inshore fishery legislation should be aligned with recent Scottish legislation which
promotes the devolution of land management powers to the community level - the
Community Empowerment (Scotland) Act 2015, the Land Reform (Scotland) Act 2016 and the
Islands (Scotland) Bill 2017. These measures allow communities to buy land to further the
achievement of sustainable development or to have greater involvement in decision-making.
Proposed changes to the management of the Crown Estate in Scotland have also emphasized
the importance of ensuring that the net revenue from the marine estate out to 12 nautical
miles goes to local communities. Yet there is currently no similar entitlement for marine
dependent communities to be involved in the management of their neighbouring inshore
waters.
RECOMMENDATION 13: New inshore fisheries legislation should extend the underlying
principles of devolution and community empowerment to inshore waters.

New Governance Arrangements
Membership
In its publication ‘Scottish Regional Inshore Fisheries Groups Outline Structure and Function’,
Marine Scotland states that it ‘considers that in the first instance in all cases a voluntary
partnership approach is the most appropriate to help resolve fishery management issues.’
(Annex A: IFG Vision). However this approach has failed to adequately further the socioeconomic objectives of inshore fishery policy. It is therefore recommended that establishing
NIFGs as statutory bodies, with a duty to include the full range of stakeholders is necessary.
Accordingly, there should be statutory provision that the NIFG membership must include nonfishery marine user groups such as:





local stakeholders – to ensure that the equity and local management principles are
met. Furthermore this will utilise local resource users knowledge and increase ‘buy-in’
from across the local community, which promotes compliance and stewardship.
those representing broader economic interests, such as recreational sea angling, ecotourism, and so on; and
conservation interests – to ensure that the ecosystem approach can be achieved

In addition, in order to ensure local interests are promoted there needs to be limits placed on
the ‘doubling-up’ of representation where organisations are members of more than one
regional IFG;
Furthermore, candidates should:




have a right to self-nominate, so as to ensure that NIFGs membership does not
become self-reinforcing;
meet selection criteria (laid down by Marine Scotland after consultation) so that they
can demonstrate expertise and relevance; and
so far as is practicable, be consistent in terms of representation of any relevant
sectors, across all NIFGs.
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Attendance
In order to ensure that NIFGs continue to reflect the full range of stakeholder opinion, they
must have the power to reduce disincentives for member organisations to attend (through
per diem and travel payments). To reinforce this objective, there must also be powers to
impose penalties (such as the temporary withdrawal of voting rights) on member
organisations which fail to attend without good cause.
Specified Geographical Remit
It is important to define how NIFGs will work in practice, including their geographical remit.
Currently, ‘Scottish Inshore Waters’ are defined by the Inshore Fishing Act 1984 as ‘the area
adjacent to the coast of Scotland and within the Scottish zone, and to the landward of a limit
of six miles from the baseline from which the breadth of the territorial sea is measured, up to
the mean high-water mark of ordinary spring tides.’ This 0-6 nautical mile zone is reserved for
the exclusive use of UK vessels, and is the zone over which the existing RIFGs have a remit.
This delimitation of power is largely a consequence of efforts to ensure that inshore fisheries
regulation fits with existing arrangements, in particular that the 6-12 nautical mile zone
remains accessible to certain EU vessels in accordance with the London Fisheries Convention
1964, the Common Fisheries Policy, and other historic agreements. As the London Fisheries
Convention was denounced in July 2017 (with effect from July 2019), and the UK is due to exit
from the CFP in March 2019, it is recommended that the inshore fishery should be clearly
defined as extending to 12 nautical miles from the baseline, thereby incorporating the entire
territorial sea (as well as portions of internal waters within baselines) over which states may
exercise sovereignty under UNCLOS.
Accordingly, the remit of the NIFGs should be up to 12NM limit. This would harmonise with
calls from the English Inshore Fisheries and Conservation Authorities Association to take over
full management responsibilities in the English 0-12 nautical mile zone. It is also desirable that
the boundaries of the NIFGs’ regions should be aligned, as far as possible, with the spatial
boundaries used in Regional Marine Planning.
Recommendation 14: New inshore fisheries legislation should establish New Inshore
Fisheries Groups (NIFGs) as statutory bodies, with a duty to include the full range of
stakeholders (to include non-fishery marine users). NIFG membership, attendance and
geographical remit should be statutorily defined.

New Governance Arrangements – Duties & Powers
Fishery Management Plans
Fishery Management Plans (FMP) are a feature of successful management regimes
worldwide. The FAO Code of Conduct calls for ‘Long-term management objectives should be
translated into management actions, formulated as a fishery management plan or other
management framework'. (para. 7.3.3)
NIFGs must have a duty to develop, publish and implement a regional FMP. To be effective,
FMPs must be science based, and have regard to local issues and species and should cover
bycatch of non-target species, the protection of benthos, reduction of gear conflict, intensity
of use of static gear, the marking of gear, and carriage of commercial species. Each FMP must
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be consistent with Scotland’s National Marine Plan, the relevant Regional Marine Plan and
any Ministerial Guidance. Prior to implementation the FMP must be signed off by Ministers.
Environmental Impact Assessment
The impacts of fishing on the broader marine environment, including associated stocks and
vulnerable marine habitats, are increasingly recognised. The Code of Conduct on Responsible
Fishing calls for States to ‘ensure that resources are used responsibly and adverse impacts on
the environment and on local communities are minimized’ (para. 6.19) and it recommends
that ‘adverse environmental impacts on the resources from human activities are assessed and,
where appropriate, corrected.’ (para. 7.2.2f) Currently, the application of environmental
impact or strategic environmental assessment procedures to fisheries management is unclear
and new legislation provides an opportunity to require that an environmental assessment of
proposed management plans and measures take place at an early stage in order to ensure
that environmental considerations are taken into account in the decision-making process.
Environmental assessment would also provide an opportunity for integrating broader
consultation on proposed measures into decision making procedures. This could be done
though the inclusion of specific provisions in new legislation or integrating NIFGs into existing
environmental assessment legislation.
Stock Assessment
NIFGs must have a duty to conduct stock assessments, which must be conducted on an annual
basis. It should be a requirement that the data arising from assessments should form the
upper limit to any negotiations over quota, rather than a starting point. In the event that
stocks extend beyond the NIFG areas, there should be a duty to return data which contributes
to stock assessments – such as on population density or Catch Per Unit Effort.
NIFGs should also have a duty to monitor the condition of the benthos, or other
environmental parameters, which might be relevant to effectively undertaking ecosystem
based management. A crucial requirement will be that monitoring feedback can be utilized to
adapt ongoing management decisions.
Environmental protection
There must be a duty on fishery managers to protect the marine ecosystem, with specific
attention paid to Marine Protected Areas, European Marine Sites, SSSIs and other Priority
Marine Features. In addition, there should be a similar duty to protect other ecologically or
biologically significant habitats including spawning grounds and nursery grounds.
Recommendation 15: NIFGs must have a duty to develop, publish and implement a regional
FMP, taking into account relevant Environmental Impact Assessments, stock assessments
and marine ecosystem conservation designations.
Regulatory Powers
The Inshore Fisheries (Scotland) Act 1984 introduced order-making powers for inshore
waters. At present, such powers belong to the Scottish Ministers. It is recommended that
NIFGs should be given the powers to introduce restrictions and regulations.
It is recommended that the specific measures required to address the implementation of
FMPs be introduced through local restrictions and regulations.
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Any such local restrictions and regulations must conform with the relevant regional Fisheries
Management Plan (FMP) which NIFGs will have a duty to publish. Of particular importance,
the NIFGs must have the powers to introduce measures either in accordance with their FMP
or as an emergency temporary measure.
Ministerial Oversight
The NIFGs' restrictions and regulation-making powers must be subject to Ministerial oversight
to ensure both compliance with national policy and consistency between restrictions and
regulations in different locations (in England there are, for example, differing limits on pot
numbers in adjacent IFCA regions, which leads to dissatisfaction within the local fishery
sector).
To ensure that flexibility of management is retained, Ministerial consent should be deemed
to have been granted if any restrictions or regulations are not rejected within a specified
timescale. In the interests of transparency and equity, all restrictions and regulations must be
subject to public consultation requirements, although emergency regulations may, in
response to sudden events, be introduced by the NIFG with a validity of 6 months.
Recommendation 16: The statutory powers given to NIFGs must include local restrictions
and regulating powers (for the relevant geographical area) for the purposes of
implementing their FMPs and, where it is deemed necessary, as a temporary emergency
measure. All such powers would be subject to Ministerial oversight.
Interaction with Regional Planning
Fishery legislation must comply with the objectives of the Regional Marine Planning process,
and Scotland’s National Marine Plan (‘The Plan’). The Plan recognises the potential
environmental impact of fishing and the importance of doing so within sustainable limits by
adopting the ecosystem approach, and, crucially, doing so with the participation of all
stakeholders. It states:
‘Management of fisheries [should be] on a regional sea-basin ecosystem basis with
appropriate stakeholders empowered in the decision making process and, where appropriate,
ecosystem-based management of inshore fisheries at local level, on the basis of participative
management with interested stakeholders and involving both Marine Planning Partnerships
and Inshore Fisheries Groups.’ (SNMP Fisheries Objective 5)
The Plan emphasises how this devolved approach aligns with the general approach of the
Scottish Government towards the promotion of wider partnerships and devolved decision
making:
‘As a general principle the Scottish Government is in favour of moving decision making closer
to the people affected by those decisions. We envisage that Marine Planning Partnerships,
informed by the work of Inshore Fisheries Groups and working in partnership with Local
Authorities, could form a platform for moving to a more regional model of marine
management.’ (SNMP para. 6.5)
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More specifically, the proposal to establish twelve Marine Regional Marine Planning
Partnerships lies at the core of this governance structure. These Partnerships will have a duty
to ‘be representative but of limited numbers in order to facilitate decision making. However,
this core structure should be supported and informed by a broader framework of groups
focusing on particular issues and engaging the full range of stakeholders and interests.’ (SNMP
para. 2.10)
With specific regard to inshore fisheries, the Plan requires that ‘inshore fishing interests
should be represented by Inshore Fisheries Groups whose management plans will inform and
reflect the regional plan’ (SNMP para. 2.10) and that: ‘Inshore Fisheries Groups (IFGs) should
work with all local stakeholders with an interest to agree joint fisheries management
measures. These measures should inform and reflect the objectives of regional marine plans’
(SNMP Fisheries Objective 5).
RECOMMENDATION 17: New legislation should harmonise fishery legislation with the
objectives and policies of the Marine Planning process, and ensure that the full range of
stakeholders and interest groups are engaged in fisheries management. In addition to a
duty to conform to Regional Marine Planning, NIFGs must have duty to participate in the
regional marine planning process.

Monitoring and Enforcement
Monitoring
Vessel monitoring is a vital prerequisite for inshore fisheries management, as it provides the
baseline activity data that is crucial to fisheries managers. This data must be comprehensive
to be effective, so it is recommended that Inshore Vessel Monitoring System (I-VMS) should
be mandatory for all commercial fishing vessels operating within the inshore fishing zone.
Considerable work has been undertaken on such an I-VMS system by the Marine
Management Organisation in collaboration with the IFCAs, and a specification has been
developed that is suitable for sub 12m vessels in inshore areas. Existing VMS technology,
mandatory for 15m+ vessels, is more compatible with vessels over 12m.
While new legislation should require the installation of I-VMS across the inshore fleet, it must
take into account the cost burden on small operators, the expense of high ping-rate systems
and the need to ensure that the data can be directly and readily utilized by fishery managers.
On-board Cameras
On-board cameras are being trialled in Scottish inshore waters, and new legislation should
require the installation of this technology. This is a vital requirement, as I-VMS simply provides
locational data from which activities can only be deduced, whereas cameras can demonstrate
what activities are actually being undertaken.
Electronic Recording
In addition to the technology required to monitor fishing activity, landings data must also be
recorded via electronic logbooks, and made publicly available. This will assist understanding
of which boats have what residual quota and thereby help with intra sector monitoring. It
may be necessary to redact some records, particularly where they relate to commercially
valuable information.
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Incidental Recording
New legislation should establish a platform which will facilitate the anonymous reporting of
incidents of bycatch, entanglements, etc.
Recommendation 18: New fisheries legislation should make mandatory the use of an
Inshore Vessel Monitoring System for all commercial fishing vessels operating in the inshore
fishing zone. Additionally, legislative provision should be made to enable the introduction
of mandatory on-board cameras, extended electronic reporting to include all sizes of vessel
and any other incidental recording deemed necessary by Scottish Ministers (for example
bycatch, entanglements, incursions into protected areas).

Enforcement
Inadequate enforcement is a significant problem in inshore waters. Resource constraints
within Marine Scotland and the apparent lack of understanding of fisheries and marine issues
in Police Scotland and by Procurators Fiscal both have to be addressed. The allocation of
fisheries crime to a dedicated Police Scotland unit (equivalent to the Wildlife Crime and/or
the Dive and Marine Unit) may be an option. However alterations to fisheries legislation are
also urgently needed.
Enforcement Powers
Fishery managers must have powers to enforce any local restrictions and regulations that
they introduce. To address this problem, the NIFGs must have powers to:





employ enforcement officers with the necessary powers, as set out in the common
enforcement powers conferred to BSFOs under the Marine (Scotland) Act 2010 and
the additional powers set out in the Aquaculture and Fisheries (Scotland) Act 2013;
impose administrative penalties; and
report offences directly to the Crown Office and Procurator Fiscal Service for
prosecution.

Evidential Standards
To facilitate the management of the fishery and strengthen enforcement, it is important that
new evidential standards are introduced. In particular there should be a reduction in the
burden of proof required to ensure a conviction. This currently requires two separate pieces
of evidence. However, this requirement has been lessened in relation to certain wildlife
offences (see the Wildlife and Countryside Act 1981, s. 19A) and it would be appropriate to
consider such a change in the context of fishing. New legislation also provides the opportunity
for the introduction of technical evidence such as from VMS (where fishing activity may be
assumed if speed is below a certain level) or camera footage.
Recommendation 19: NIFGs must have the power to employ officers with equivalent powers
conferred to BSFOs under the Marine (Scotland) Act, 2010. A reduction in the burden of
proof required to ensure a conviction should also be considered; extending the acceptability
of certain forms of technical evidence (such as VMS) is recommended.
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Administrative Penalties
Administrative penalties for certain fisheries offences were introduced in April 2008 and
extended in 2013. The key mechanism for Administrative Penalties is the Fixed Penalty Notice
(FPN).
FPNs can be offered to persons (which can include the vessel Master, Owner, Charterer, Agent
or other Representative ) alleged to have committed an offence as an alternative to the case
being referred to the Crown Office & Procurator Fiscal Service (COPFS). Such a decision
reduces potential court costs and uncertainty over the outcome. The current maximum FPN
penalty is £10,000. It is noteworthy that court-standard evidence is required to issue an FPN.
If unpaid within 28 days, Marine Scotland has a legal obligation to refer the case to COPFS for
consideration of criminal prosecution. Where an FPN is offered to a fisher but not paid and
they are subsequently found guilty in court, penalty points cannot be added to the licence.
Recommendation 20: It is recommended that Administrative Penalties are revised so that
nonpayment of fines can lead to a licence penalty (and eventual suspension) in addition to
payment of the FPN. Furthermore, provision should be made in new legislation to ensure
that offenders should lose the value of the catch which was the subject of the offence.

Licensing
Inshore commercial fishing is subject to the issuing of licenses which restrict entry to the
industry and control the manner in which fishing is conducted. Licences, which are typically
attached to a vessel, are required to operate the vessel and obtain quota. They may be
indefinite or renewable and carry conditions which, if violated, may result in revocation.
Extending Licensing Conditions
Any new inshore fisheries legislation should consider increasing the number of measures,
both technical and effort-related, (such as provisions for fixed gears, measures to reduce
discarding, or spatial restrictions for certain species or types of gear) that are covered by
technical regulations, and including these in licence conditions.
Carriage Orders
New legislation should permit the wider use of Carriage Orders to cover ‘inshore fisheries
management’ purposes to strengthen technical (gear) measures and to enforce daily catch
limits. More specifically Carriage Orders should be able to restrict the carriage of ‘species’ as
well as ‘gear’.
Recommendation 21: New fisheries legislation provides an opportunity to enshrine
technical measure restrictions within a vessel’s licence conditions. Carriage Order
restrictions should be extended to allow for their imposition for gear, objects and fish.
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SECTION 4: OTHER MANAGEMENT MEASURES
Common Fisheries Policy - Management Mechanisms
Many of the CFP’s fishery management mechanisms, particularly the concepts of Total
Allowable Catch and quota-based management, make a positive contribution to sustainable
fishing within the Scottish inshore waters. It is vital that these mechanisms are retained in
new Scottish legislation. The First Minister has given a commitment that Scotland will abide
by the standards of the European Union after Brexit. It is not yet clear how such compliance
with EU standards will be ensured, given the lack of clarity about precisely where future
fisheries powers will reside given that the post Brexit devolution settlement may result in
Westminster gaining powers previously held by the EU and a new UK Fisheries Act (which is
expected in the next year or two) may also impinge on the powers available to the Scottish
Government. In view of the commitment to continue to abide by EU standards, it is important
to consider the key aspects of EU fisheries policy which impact upon Scottish fisheries.
Total Allowable Catch
The concept of TAC is a central pillar of EU fisheries management. It must continue to
underpin Scottish fishery management, to be based on scientific advice on stock status from
advisory bodies such as ICES, and be set annually.
Quota-based Management
Brexit provides an opportunity to retain and improve the existing system of quota-based
management. Although the quota system has not always been well managed by the EU, it has
inherent merits, particularly regarding the relationship between fishing activity and the
natural biological life-cycle of species.
Extent of Quota
It is recommended that consideration should be given to applying quota to all commercially
fished species, in order to bring the entire fishery within the management regime.
Ownership of Quota
Given that the Scottish Government regards quota as a public asset, quota should be leased
to fishermen rather than sold, with Marine Scotland retaining title and with restrictions on
any secondary market transactions. This will also ensure that fisheries managers retain
greater control over the allocation of fishing opportunities.
Allocation
It is desirable that the CFP’s Article 17 criteria on the allocation of fishing opportunities be
restated to ensure that fishing is environmentally, economically and socially sustainable.
Article 17 states:
‘’When allocating the fishing opportunities available to them, as referred to in Article 16,
Member States shall use transparent and objective criteria including those of an
environmental, social and economic nature. The criteria to be used may include, inter alia,
the impact of fishing on the environment, the history of compliance, the contribution to the
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local economy and historic catch levels. Within the fishing opportunities allocated to them,
Member States shall endeavour to provide incentives to fishing vessels deploying selective
fishing gear or using fishing techniques with reduced environmental impact, such as reduced
energy consumption or habitat damage.”
Allocation within the UK fleet is already a domestic UK issue, but Brexit provides an
opportunity to review how allocation is undertaken. Currently, quota is not allocated in the
best interests of the fishing industry, the marine environment or marine dependent
communities, given the significant concentration of quota in a small number of individuals
and companies and a concomitant decline in fishing opportunities for small-scale fishers. New
allocation criteria should:






be more transparent and objective;
relate to socio-economic and environmental factors – for example employment in
marine dependent communities or the extent of the dependency upon quota within
a given fishery;
involve ‘top slicing’ of existing allocations so that there is an increase in allocation to
smaller scale fishers (Under 10s and Non Sector vessels); and
ensure that a proportion is reserved for new entrants, to incentivise best practice or
to mitigate hardship amongst fishers who have exhausted their initial allocations.

Allocations should also be made, where possible, at a localized or regional level, to take into
account, inter alia, stock data. This could allow the movement of quota between individuals
or vessels without leaving the area and would enable managers to respond to changes in
stocks or in the markets. However for some more migratory inshore stocks (such as mackerel)
there will continue to be a need to allocate quota on a national level. To ensure this outcome,
existing EU competition law, which plays an important role in the regulation of the Fish
Producer Organisations currently holding much of the quota, will need to be retained or
replaced with equivalent domestic legislation.
Duration of Allocation
Lease terms must be long enough to provide incentives for conservation and tailored to
reflect the type of fishery.
RECOMMENDATION 22: New legislation should continue the use of TAC and quota-based
management - subject to modifications to allocation methodology to meet regional
circumstances and to distribute fishing opportunities more widely to smaller scale fishers,
and the extension of quota to cover all commercial species. In particular, new legislation
should;
1. set out new allocation criteria to allow ‘top-slicing’ for smaller scale fishers and
new entrants;
2. enshrine quota as a public asset which is leased (not sold);
3. allow Scottish Government to issue time-bound quota durations.
Effort based Management
There will continue to be specific occasions where effort based management will be an
appropriate adjunct to the wider underlying quota based management regime, for instance
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with respect to restrictions on the amount of static gear deployed by vessels in specific
locations.
RECOMMENDATION 23: New legislation should ensure that effort-based management
measures can be implemented where appropriate.
Common Fisheries Policy - Technical Measures
The CFP has introduced a wide variety of technical measures to regulate gear usage, where
and when fishermen can fish and what they can catch. The measures include minimum
landing sizes and minimum conservation sizes, specifications for design and use of gears,
minimum mesh sizes for nets, requirement of selective gears to reduce unwanted catches,
closed areas and seasons and limitations on by-catches. Brexit provides an opportunity for
these measures to be introduced on a more tailored regional basis.
RECOMMENDATION 24: New legislation should establish governance structures which
promote the flexible and rapidly responsive implementation of technical measures on a
regional rather than national basis.
Access to Inshore grounds by non-UK vessels
Access to Scotland’s inshore fishing grounds is already largely restricted (under Article 5(2) of
the Basic Regulation of the CFP) to vessels that traditionally fish there:
‘In the waters up to 12 nautical miles from baselines under their sovereignty or jurisdiction,
Member States shall be authorised, until 31 December 2022, to restrict fishing to fishing
vessels that traditionally fish in those waters from ports on the adjacent coast, without
prejudice to the arrangements for Union fishing vessels flying the flag of other Member States
under existing neighbourhood relations between Member State.’
RECOMMENDATION 25: New legislation should maintain existing inshore access restrictions
which favour local and traditional fishing vessels.
Data Collection
Data specific to the inshore fishery are difficult to obtain, partly because of existing
commercial confidentiality reasons and, more fundamentally, because inshore waters data
are not separately assessed from wider marine datasets. This inadequate situation will need
to be addressed if a dedicated inshore strategy is to be developed, not least because it will be
impossible to judge its success in the absence of better data.
The collection, management and use of data from the fisheries sector under the Data
Collection Framework (DCF) is co-funded by the EU. It may be necessary for the UK to
continue this data collection on the same level in the future using national funding only. But
given the highly efficient work-sharing of the European science and advisory system, the
important role of UK experts within this system, plus the significant contribution of funds from
the UK, any change may yield negative consequences for the performance and quality of
European fisheries research and advice.
Recommendation 26: New legislation should provide a continued, coordinated data
collection programme, which specifically covers the 0-12 nautical mile zone.
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Unlicensed, Part-time and Hobby Fishermen
NIFGs must have duties and powers to issue licenses to any fishing vessel, including those
engaged in unlicensed, part-time and hobby fishing. Catch limits introduced in the Shellfish
(Restrictions on Taking by Unlicensed Fishing Boats) Scotland Order 2017 should be
strengthened by the introduction of Carriage Orders for species covered by the Order, and
other species. Limits should also be established on gear types to be used by unlicensed, parttime and hobby fishermen.
Recommendation 27: New legislation must provide NIFGs with powers to issue licences and
impose restrictions and regulations on unlicensed, part time (commercial) and hobby (noncommercial) fishers.

Regulating Orders
Many of the objectives of Regulating Orders will be rendered obsolete by NIFGs. However
there may remain a requirement for specific highly devolved management measures. It is
recommended that new legislation addresses the shortcomings of this regulatory instrument.
Although Regulating Orders devolve local managerial power onto marine stakeholders,
Scottish Ministers cannot exercise these powers for themselves. They can only bestow them.
Given that the establishment of these Orders often requires considerable resources, which
typically lie beyond the means of stakeholders, the result is that localised management using
Regulating Orders rarely takes place.
It is recommended that new legislation should therefore enable Regulating Orders to:



cover any commercial marine species (not just shellfish) including Recreational
Inshore Sea Fishery Species; and
be granted to public sector organisations.

Furthermore,
 during a Regulating Order application process, the decision to proceed to a full public
inquiry should be taken by an independent arbiter;
 tolls & levies on licensees should be front-loaded; and
 powers to enforce Regulating Orders should be available to both Fisheries
Management Officers employed by the Grantee and by Marine Scotland Compliance.
Recommendation 28: New legislation should increase the powers conferred under the
current Regulating Order legislation and should include powers to regulate for any
commercially-fished species (shellfish or whitefish). Regulating Orders should be grantable
to public sector bodies and the Regulating Order powers should be exercisable directly by
Scottish Ministers. Where Regulating Order applications are made by third parties, the
decision to proceed to public inquiry should be taken by an independent arbiter.

Spatial Management
Spatial management imposes restrictions on where fishing vessels can operate for the
purpose of reducing gear conflict, or harm to vulnerable fish stock or ecosystem elements.
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New legislation provides the opportunity to establish localised spatial management measures
for fishery management purposes (as distinct from environmental or archaeological
conservation purposes). The granting of differentiated access to low-impact fisheries within
specified spatial zones would increase investment in the static gear sector, enhance the
sustainability of the fishery and assist the diversification of the inshore economy. In any
spatially managed zone, it will be necessary to specify:





Location of entitlement;
Distribution/allocation over time;
Duration of entitlement;
Gear characteristics: number within the area, marking requirements, etc.

Recommendation 29: New legislation must enshrine powers to allow Scottish Ministers and
NIFGs to implement key spatial management measures (geographical extent, number of
licences, gear characteristics, catch limits) without the need for a precursory Regulating
Order.

Discards and Bycatch
The core principles of the EU Landing Obligation should be maintained in new legislation. It is
recommended that the phase-in of the Landing Obligation be undertaken on a regional basis.
The duties to implement measures to reduce bycatch and to establish discard bans for all
species which are subject to catch limits should be on NIFGs. Action plans in this respect,
including the species and sizes considered to be bycatch may be designated in regional FMPs,
and take into account international guidelines on bycatch reduction – such as International
Guidelines on Bycatch Management and Reduction of Discards adopted by the FAO in 2011.
Recommendation 30: The core principles of the EU Landing Obligation should be maintained
in new legislation and managed on a regional basis.

Gear Vandalism
Gear vandalism, typically between mobile and static gear fishermen, is an acute problem in
inshore waters, particularly within the prawn fishery. It is a common law offence that comes
under the responsibilities of Police Scotland, not Marine Scotland Compliance. A significant
consequence is the lack of prosecutions. To address this issue, it is recommended that gear
vandalism is brought into new fisheries legislation as a statutory offence, and potentially is
subject to administrative penalties.
Spatial management could further help resolve incidents of gear vandalism and new
legislation provides the opportunity to establish a localised approach to this matter.
Recommendation 31: New fisheries legislation should enshrine gear vandalism as a fisheries
offence, subject to court proceedings and administrative penalties.
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SECTION 5: FUNDING
Funding Governance
Scottish inshore fisheries governance is currently funded from general government revenues.
There are no forms of direct public revenue generation to pay these costs. This sets the fishery
apart from other industries in the UK and best practice in other countries (including Australia,
New Zealand, Iceland and the USA). In these countries, direct contributions are made by the
fishing industry towards its own governance to reflect the fact that fish are a public resource
for the wider benefit of society, so users should have to pay for the opportunity to access the
resource and also internalise the cost of doing so.
That the governance of Scotland’s inshore fisheries is severely underfunded is widely
accepted: some inshore commercial fish stocks have not even been assessed, and there is
only one Marine Protection Vessel dedicated to enforcement in Scottish inshore waters. The
extent of this underfunding may further deteriorate after Brexit when the European Marine
and Fisheries Fund will cease to be available.
So there is a clear need to obtain new funding to enable more effective governance. Given
the limited funding available from central government, and the substantial ‘resource rent’
being generated, there is an argument that the costs of fisheries governance should be more
equitably shared between central government and the fishing industry itself, especially if such
cost recovery were phased to take account of the time lag between improvement of
governance and expected economic benefits. It would be particularly appropriate to cover
the costs of research and enforcement from industry-derived revenue.
There are a range of mechanisms which could be adopted to enable this to happen. However
arguably the most promising would be a landings levy, which is relatively simple to administer
and directly links resource use to revenue raising in a manner which (for example) quota
auctions fail to do (because not all commercial stocks are subject to quota). The principle of
a landings levy is already established in UK fisheries, as one is used to fund the Sea Fish
Industry Authority and is payable on all first-hand purchases of sea fish, shellfish, and sea fish
products landed in the United Kingdom. Other mechanisms, including the hypothecation of
licence fees (as is already permitted in certain limited instances – e.g. under Regulating
Orders) or the removal of fuel subsidies (which tend to benefit mobile gear operators over
static gear operators because the former use more fuel per landed value) may also be
appropriate.

Public Sector Support
The European Maritime and Fisheries Fund (EMFF) has been an important contributor to the
development of Scottish inshore fisheries, both as a result of the direct financial assistance it
has offered and the additional funding it has leveraged through matched funding
requirements. It is vital that an equivalent funding mechanism is developed to replace EMFF
following Brexit, to facilitate the continued adoption of sustainable fishery practices.
Recommendation 32: New legislation should establish powers to recover a proportion of
the costs of management and regulation of inshore fisheries from users of the resource.
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Summary of Recommendations
1. Any new fisheries legislation should be designed in order to ensure compatibility
with the UK’s international legal obligations and to implement global best practices
in relation to fisheries conservation and management.
2. New legislation should explicitly commit fisheries managers to promote the
sustainable use of fish stocks within inshore waters.
3. New legislation should explicitly commit fisheries managers to establish and abide
by criteria for biomass and fishing mortality consistent with Maximum Sustainable
Yield for all commercial fish stocks by a specific date. This obligation should be
implemented through a requirement for fishery managers to set a total allowable
catch commensurate with achieving Maximum Sustainable Yield for each
commercial fishery.
4. New legislation should explicitly commit fisheries managers to adhere to the
ecosystems approach.
5. New legislation should ensure that there is a duty on fisheries managers to take best
available scientific evidence into account and that regular and frequent stock
assessments must be conducted if a species is to be commercially fished.
6. New legislation should explicitly commit fisheries managers to adhere to the
precautionary approach in line with international best practice: in particular, as a
transitional measure for any new data-poor fisheries until such times as adequate
scientific information can be gathered
7. New legislation should empower fisheries managers to manage the inshore fisheries
on a regional basis. The geographical extent of regional management must be
compatible with National Marine Planning regions and with relevant
fishery/biological stock range.
8. New legislation should require fishery managers to give adequate weighting to
community benefits, as determined by pre-defined measures (e.g. number of FTE
jobs created).
9. New legislation should ensure that management should be made in the ‘public
interest’ and that all fishery sectors and all non-fishery marine user groups are
equitably represented in decision-making bodies.
10. New legislation must ensure fisheries managers have the flexibility to adjust
management and enforcement measures without recourse to onerous subordinate
legislative processes, for example through adjustments to licences or local
restrictions and regulations.
11. New legislation should ensure that fisheries management processes, decisions and
records are transparent and accessible.
12. New legislation should require the safety of those working at sea to be taken into
account in the design of spatial measures or the implementation of restrictions on
vessels or gear types.
13. New inshore fisheries legislation should extend the underlying principles of
devolution and community empowerment to inshore waters.
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14. New inshore fisheries legislation should establish New Inshore Fisheries Groups
(NIFGs) as statutory bodies, with a duty to include the full range of stakeholders (to
include non-fishery marine users). NIFG membership, attendance and geographical
remit should be statutorily defined.
15. NIFGs must have a duty to develop, publish and implement a regional FMP, taking
into account relevant Environmental Impact Assessments, stock assessments and
marine ecosystem conservation designations.
16. The statutory powers given to NIFGs must include local restrictions and regulating
powers (for the relevant geographical area) for the purposes of implementing their
FMPs and, where it is deemed necessary, as a temporary emergency measure. All
such powers would be subject to Ministerial oversight.
17. New legislation should harmonise fishery legislation with the objectives and policies
of the Marine Planning process, and ensure that the full range of stakeholders and
interest groups are engaged in fisheries management. In addition to a duty to
conform to Regional Marine Planning, NIFGs must have a duty to participate in the
regional marine planning process.
18. New fisheries legislation should make mandatory the use of an Inshore Vessel
Monitoring System for all commercial fishing vessels operating in the inshore fishing
zone. Additionally, legislative provision should be made to enable the introduction
of mandatory on-board cameras, extended electronic reporting to include all sizes
of vessel and any other incidental recording deemed necessary by Scottish Ministers
(for example bycatch, entanglements, incursions into protected areas).
19. NIFGs must have the power to employ officers with equivalent powers conferred to
BSFOs under the Marine (Scotland) Act, 2010. A reduction in the burden of proof
required to ensure a conviction should also be considered; extending the
acceptability of certain forms of technical evidence (such as VMS) is recommended.
20. It is recommended that Administrative Penalties are revised so that nonpayment of
fines can lead to a licence penalty (and eventual suspension) in addition to payment
of the FPN. Furthermore, provision should be made in new legislation to ensure that
offenders should lose the value of the catch which was the subject of the offence.
21. New fisheries legislation provides an opportunity to enshrine technical measure
restrictions within a vessel’s licence conditions. Carriage Order restrictions should
be extended to allow for their imposition for gear, objects and fish.
22. New legislation should continue the use of TAC and quota-based management - subject to
modifications to allocation methodology to meet regional circumstances and to distribute
fishing opportunities more widely to smaller scale fishers, and the extension of quota to
cover all commercial species. In particular, new legislation should;



set out new allocation criteria to allow ‘top-slicing’ for smaller scale fishers and
new entrants;
 enshrine quota as a public asset which is leased (not sold);
 allow Scottish Government to issue time-bound quota durations.
23. New legislation should ensure that effort-based management measures can be
implemented where appropriate.
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24. New legislation should establish governance structures which promote the flexible
and rapidly responsive implementation of technical measures on a regional rather
than national basis.
25. New legislation should maintain existing inshore access restrictions which favour
local and traditional fishing vessels.
26. New legislation should provide a continued, coordinated data collection
programme, which specifically covers the 0-12 nautical mile zone.
27. New legislation must provide NIFGs with powers to issue licences and impose
restrictions and regulations on unlicensed, part time (commercial) and hobby (noncommercial) fishers.
28. New legislation should increase the powers conferred under the current Regulating
Order legislation and should include powers to regulate for any commercially-fished
species (shellfish or whitefish). Regulating Orders should be grantable to public
sector bodies and the Regulating Order powers should be exercisable directly by
Scottish Ministers. Where Regulating Order applications are made by third parties,
the decision to proceed to public inquiry should be taken by an independent arbiter.
29. New legislation must enshrine powers to allow Scottish Ministers and NIFGs to
implement key spatial management measures (geographical extent, number of
licences, gear characteristics, catch limits) without the need for a precursory
Regulating Order.
30. The core principles of the EU Landing Obligation should be maintained in new
legislation and managed on a regional basis.
31. New fisheries legislation should enshrine gear vandalism as a fisheries offence,
subject to court proceedings and administrative penalties.
32. New legislation should establish powers to recover a proportion of the costs of
management and regulation of inshore fisheries from users of the resource.
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